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FACTORS IN POLICE MISCONDUCT ARBITRATION OUTCOMES:
WHAT DOES IT TAKE TO FIRE A BAD COP?

Introduction

“Anecdotal evidence can easily be generated from many ... jurisdictions to illustrate the fact that disciplinary actions, grounded
in conduct which chiefs of police and presumably the public at large would find simply unacceptable, are often overturned
by arbitrators.” 1  Disciplinary procedures for police officers across the country have been a source of significant frustration
for mayors, city officials, police chiefs, and others with an interest in the outcome of these proceedings. 2  At the core of this
frustration is the perception that labor arbitrators frequently overturn decisions of police executives. 3

Public concern over the effectiveness and adequacy of police discipline has spiked in recent years. 4  This has brought increased
media attention to alleged police misconduct. 5  One obvious example is the shooting of Michael Brown, an unarmed black
teenager, in Ferguson, Missouri, on August 9, 2014. 6  The shooting caused intense public outcry 7  about law enforcement's
treatment of racial minorities and led to *134  heightened scrutiny of alleged police misconduct, particularly when officers used
deadly force. 8  The Ferguson controversy led many to harbor strong sentiments of distrust toward police, an issue exacerbated by
the death of Freddie Gray while in police custody in Baltimore, leading to widespread rioting across the city. 9  Some responded
with deadly violence toward police officers after the shooting deaths of Philando Castile in St. Anthony, Minnesota, 10  and
Alton Sterling in Baton Rouge 11  in 2016.

These events renewed longstanding perceptions that labor arbitrators who fail to uphold appropriate discipline for abusive police
officers render useless measures intended to discipline police officers accused of misconduct. This perception manifests itself
in media portrayals of police discipline arbitration proceedings. 12  There is a growing *135  sentiment that it is difficult or
even impossible to fire a bad cop. Unfortunately, due to the media's propensity for circulating sensational headlines, they rarely
provide complete and accurate accounts of the details of police misconduct arbitration decisions. 13  Most importantly, the media
fail to capture what factors arbitrators actually consider when deciding whether to uphold police discipline. This Note explores
those details and examines what factors are most important to arbitrators in adjudicating cases of alleged police misconduct.

Part I of this Note provides background on police unions and their collective bargaining agreements as well as prior research on
arbitration outcomes in police discipline cases. Part II outlines this Note's methodology for reaching its own findings. Finally,
Part III identifies the factors most significant in arbitrators' decisions overturning police discharges and notes the particular
importance of officers' good character in decisions reversing discharges.

I. Background

A. Police Unions and Collective Bargaining Agreements

Most police officers are represented by unions 14  and are covered by collective bargaining agreements. 15  In 2013, the
majority were covered by a collective bargaining agreement or were operating under a collective bargaining agreement that had
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technically expired. 16  The likelihood of police officers being covered by a collective bargaining agreement increases with the
size of the city in which the department is located. In 2013, 92% of police officers serving a population of 1,000,000 people or
more had collective bargaining agreements, compared to slightly less than 60% of officers serving populations of fewer than
2,500 people. 17

The terms and structure of these collective bargaining agreements vary widely among states and even within municipalities. 18

However, *136  collective bargaining agreements between police officers and law enforcement agencies 19  almost always
permit grievances to challenge disciplinary actions. 20  Often, these grievances are initially appealed to an officer's immediate
superior in the chain of command, meaning, for example, that a sergeant would appeal a disciplinary decision to a lieutenant. 21

Once this process is finished, if the union still wishes to dispute the disciplinary decision, most collective bargaining agreements
permit the matter to be heard by a neutral arbitrator. 22

B. Prior Research on Arbitration Outcomes and Police Discipline

Previous studies have analyzed arbitration decisions to determine what factors arbitrators most frequently take into account in
sustaining or denying labor grievances. 23  A study analyzing 2,055 Minnesota arbitration awards between 1982 and 2005 found
that public sector employers are significantly more likely than private sector employers to win cases that go to arbitration. 24

Management is more likely to be upheld if the employee was discharged rather than suspended or reprimanded. 25  The same
study also found that when arbitrators reduce discipline, they most frequently cite an employee's good work record, a lack of
progressive discipline by the employer, or the excessive severity of the punishment as mitigating factors. 26

Some research has focused exclusively on police discipline arbitration. Studies of the frequency with which arbitrators overturn
police discipline have been limited in scope, confined only to large cities, and cover only short timeframes. 27  Nevertheless,
the available studies suggest that neutral arbitrators regularly overturn police discipline. *137  28  One study of Chicago police
discipline arbitration decisions from 1990 and 1993 found that arbitrators overturned about half of the total days of disciplinary
suspension imposed by police executives. 29  A similar study of Houston police discipline arbitration awards from 1994 to 1998
found that arbitrators upheld slightly more than half of all suspension days. 30

While the suspension of police officers is certainly a significant aspect of police discipline, perhaps the more controversial
issue is how often discharged police officers are reinstated through arbitration. Studies suggest that the frequency of overturned
discharges varies by city. A 2001 study of police discharge grievances in Cincinnati, for example, observed how high standards
for terminating police officers resulted in many officers being reinstated. 31  In recent years, Philadelphia and Oklahoma City
have seen nearly every discharged police officer reinstated through arbitration. 32  A study of police discipline in Oakland
between 2010 and 2014 characterized the arbitration system as “broken” because police officials were upheld only about a
quarter of the time. 33

Departments throughout Texas at about the same time as the Cincinnati study, however, saw closer to half of police discharges
overturned, and about half of overturned discharges reduced to a lesser penalty, such as a suspension. 34  More recently, police
departments in Portland, Oregon, have also seen about half of officer discharges overturned. 35

These studies provide important statistical background and support the assertion that arbitrators regularly, but not always,
overturn *138  police discipline. However, they do not offer insight into the reasoning or important factors arbitrators
considered in police discharge cases. 36  This Note seeks to fill this gap by identifying the most important factors to arbitrators
in deciding whether to overturn police discipline.

II. Methodology
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Finding and analyzing every arbitration decision involving police officers is beyond the capabilities of one researcher. Major
metropolitan areas alone can produce hundreds of arbitration decisions in only a few years. 37  This makes a nationwide
survey of the factors that influence arbitrators' decision-making impracticable. This Note, therefore, recognizes some reasonable
limitations on the scope of the decisions analyzed.

First, this Note examines only cases challenging a police officer's discharge. 38  Limiting analysis to officer discharges narrows
the number of decisions studied and allows focus on cases involving the most serious allegations of police misconduct, the area
of greatest public and media concern.

Second, this Note examines only cases in which police departments discharged officers for misconduct. Police officers can be
discharged for a variety of reasons. 39  Because the controversy about police arbitration centers on misconduct, 40  this Note
looks at why police officers discharged for misconduct are reinstated by arbitrators.

Third, this Note is limited in the time period studied. Although police misconduct arbitration has been controversial for many
years, 41  it is more useful to provide a contemporary, rather than historical, perspective on police misconduct arbitration. This
Note, therefore, examines decisions published in the five years between 2011 and 2015.

Finally, this Note does not address all police department employees covered by a collective bargaining agreement. Many law
enforcement arbitration decisions involve employees who are not police officers. These include, for example, administrative
assistants, dispatchers, or *139  city inspectors. 42  This Note limits analysis to police officers, who are directly responsible for
law enforcement and are the subject of media scrutiny.

With these limiting factors in mind, this analysis includes ninety-two arbitration awards published between 2011 and 2015
regarding police officers discharged for misconduct. 43  Nearly all of these decisions came from Bloomberg Law's Labor and
Employment Law Resource Center. 44

Using the Bloomberg BNA Labor Arbitration Decisions search engine and the search terms “police & discharge OR terminate!”
and “police officer & discharge OR terminate!” yielded thirty-eight decisions between 2011 and 2015. 45

Using the Arbitration Award Navigator, applying “Law Enforcement” under the “Industry” tab, and “discharge of employee”
under the “Topic” tab yielded 125 results between January 1, 2011, and December 31, 2015. This yielded an additional fifty-
four decisions within the study's scope.

The decisions were organized in a spread sheet documenting information about each decision, including its citation and date.
Codes were assigned to the arbitrators' decisions and rationales, including reliance on due process (procedural reasons) and
mitigating circumstances for overturning discharge. The study also recorded other factual aspects of each case, such as whether
the officer was formally charged with a crime or whether the alleged misconduct involved civilian mistreatment.

III. Findings

As seen in Table 1, of the ninety-two awards examined, arbitrators upheld discharges in forty-nine cases (53.3%) and overturned
discharges in the remaining forty-three (46.7%). The arbitrators' rationale for overturning discharges fell into two categories:
procedural factors related to due process and mitigating factors concerning the discharge's factual context.
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TABLE 1: OUTCOMES OF POLICE DISCHARGE ARBITRATIONS

CATEGORY NUMBER PERCENTAGE OF TOTAL CASES

Discharge Upheld 49 53.3%

Discharge Overturned 43 46.7%

Total Cases 92 -

*140  A. Due Process Factors: The “Just Cause” Standard in Police Discharge Arbitration

Due process in a discharge case relates to two issues: whether the department proved that it had just cause for discharge, and
whether the pre-discharge procedure satisfied the collective bargaining agreement.

1. Proof of Just Cause

“The central concept permeating discipline and discharge arbitration is ‘just cause.”’ 46  A principal reason why arbitrators
overturn police discharges is a department's failure to prove just cause. The meaning of just cause is derived from principles
of fundamental fairness that evolved over time through the decisions of arbitrators. 47  Hence, it is rarely defined in collective
bargaining agreements or arbitral decisions. While prior decisions and arbitral literature offer a structure for just cause analysis
and highlight its critical elements, the application of the standard necessarily retains some subjectivity. 48

Most collective bargaining agreements contain a just cause provision. 49  Agreements between police departments and police
unions place the burden of persuasion on the department to prove just cause. 50  Some contracts articulate elements of just cause
analysis, but they vary in content. 51  Many do not specify a quantum of proof necessary to prove just cause.

Each decision in the database was coded for the quantum of proof used by the arbitrator. Table 2 shows that, of the ninety-
two decisions, fourteen (15.2%) explicitly used a “preponderance of the evidence” *141  standard, nineteen (20.7%) explicitly
used a “clear and convincing evidence” standard, and two (2.2%) explicitly used a “beyond a reasonable doubt” standard. In
the remaining fifty-seven decisions (62%), there was no clear standard articulated by the arbitrator. 52
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TABLE 2: QUANTUM OF PROOF USED BY ARBITRATORS IN POLICE DISCHARGE CASES

QUANTUM OF PROOF NUMBER OF CASES PERCENTAGE OF CASES DISCHARGES UPHELD PERCENTAGE UPHELD

Preponderance 14 15.2% 9 64.3%

Clear and Convincing 19 20.7% 11 57.9%

Reasonable Doubt 2 2.2% 0 0%

No Standard 57 62% 29 50.9%

A. DAUGHERTY'S SEVEN TESTS

The “Seven Tests” of just cause theory articulated by Arbitrator Carroll Daugherty and used by some arbitrators to determine just
cause have drawn significant academic attention. 53  Daugherty's Seven Tests evaluate just cause through a series of seven yes-
or-no questions; 54  an *142  answer of “no” to any one of which “normally signifies that just and proper cause did not exist.” 55

In twelve of the ninety-two cases (13%) studied for this Note, one or both parties relied upon Daugherty's Seven Tests. The
arbitrator explicitly relied on the Seven Tests in only nine cases (9.8%). These findings suggest that lawyers use the Seven
Tests analysis somewhat more frequently in police discharge disputes than in other contexts, 56  but arbitrators use it no more
frequently in these cases than in other types of cases. 57  In police cases, as in other arbitrations, the Seven Tests appear to be
“utilized by arbitrators much less frequently than most of the arbitration literature would suggest.” 58

B. DEPARTMENTS' FACTUAL INVESTIGATION

An insufficient investigation is a principal reason why discharges are overturned. 59  In sixteen of the forty-three decisions
(37.2%) overturning a discharge, the arbitrator cited an inadequate departmental factual investigation.

Departmental discharge decisions overturned because of inadequate investigation can lead to a perception that police officers
are impossible to fire. For example, a 2013 decision overturned an officer's discharge for “alcohol abuse” and “drinking while
on-duty.” 60  One can see how, without context, returning an alcoholic police officer to the force would cause public outrage.
However, the arbitrator overturned the discharge because the officer accepted one free beer while at a bar and “it [did] not appear
that City officials made any effort ... to ascertain the extent, if any, of the Grievant's alcohol problem.” 61  This case illustrates
how the department's failure to investigate the circumstances behind a discharge decision can change one's impression of the
arbitration result. In many instances, an inadequate investigation can lead to an unfair discharge.

*143  C. GUILT OF THE DISCHARGED OFFICER
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Even if a department conducts a thorough investigation, its discharge decision may be overturned if the arbitrator concludes the
evidence did not prove guilt. 62  In many police discharge cases, guilt is not an issue; either the officer admitted wrongdoing
or the evidence is too overwhelming to dispute. 63  However, arbitrators will not find just cause if the department cannot prove
that the officer committed the alleged offense on which the discharge was based. 64  As seen in Table 3, in twenty-one of the
forty-three cases (48.9%) overturning discharge, the arbitrator overturned the officer's discharge because the department failed
to prove that the officer was guilty of the alleged offense that led to discharge. This includes the sixteen cases mentioned in part
III(A)(1)(b) in which the arbitrator found the department's factual investigation insufficient. This means that there were only
six instances (14%) in which the arbitrator overturned a discharge based on insufficiency of evidence that did not result from
an inadequate factual investigation. These findings suggest that departments that conduct thorough investigations and gather
strong evidence showing an officer committed the alleged offense are likely to be upheld in arbitration.

TABLE 3: GUILT OF DISCHARGED OFFICERS

CATEGORY NUMBER OF CASES PERCENTAGE OF CASES

Failed to Prove Guilt 21 48.9%

Investigation Insufficient 16 37.2%

Investigation Not Insufficient 6 14%

Overturned Discharges 43 -

The sufficiency of evidence presented by the department is necessarily a matter of arbitral judgment. 65  In a 2014 case, an
officer was discharged for sexually harassing a female crime victim. 66  The officer had turned off his dash camera in violation
of the department's recording policy, leaving no video evidence to prove the officer's misconduct. 67  *144  To support the
discharge, the city offered results of a polygraph test suggesting the officer had inappropriately touched the victim while in his
squad car. 68  The arbitrator overturned the discharge because he was “not convinced” that the evidence was sufficient to infer
guilt. 69  The arbitrator thought the victim lacked credibility and that testimony supporting the discharge was “contradictory.” 70

2. Discharge Procedure

Police discharges are often overturned on procedural grounds, such as the failure to observe a specified termination process
outlined by state law or the collective bargaining agreement. 71

A. LEOBORs
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Along with protections granted by collective bargaining agreements, police officers often enjoy due process rights granted by
the Law Enforcement Officers' Bill of Rights (LEOBOR). 72  LEOBORs are found in collective bargaining agreements or state
statutes. 73  Generally, LEOBORs provide police officers accused of misconduct certain protections, such as the right against
self-incrimination during an investigation. 74

Two notable U.S. Supreme Court decisions, Garrity v. New Jersey 75  and Gardner v. Broderick, 76  granted due process
protections to police officers under investigation for alleged misconduct. These decisions, as well as the rise of police unions
in the late 1960s and early 1970s, influenced the development of LEOBORs. 77  Although there *145  was an effort to enact a
federal LEOBOR, 78  LEOBORs were incorporated in various forms in state and local law. 79

State LEOBORs vary in the protections they afford. Typically, LEOBORs provide basic protections, such as the right to be
informed of an adverse investigation 80  and mandatory “waiting periods” to allow the accused officer time to retain legal
representation. 81  Many LEOBORs also guarantee the right to legal counsel throughout misconduct investigations. 82  Some
place restrictions on how police officials conduct these investigations, such as time constraints or rules regarding conduct during
interviews. 83

B. PROCEDURAL DEFICIENCIES IN POLICE DISCHARGES

Of the forty-three cases overturning discharge, the arbitrator cited failure to comply with proper procedure in nine (20.9%).
Types of procedural shortcomings include lack of notice that the alleged misconduct was prohibited, 84  failure to observe a
statute of limitations imposed by state law, 85  and other procedural missteps unique to the specific provisions of a collective
bargaining agreement. 86

One example of how procedural issues can lead arbitrators to overturn a police discharge is a 2013 case in which a police officer
was fired for excessive force after allegedly firing her weapon at a fleeing robbery suspect. 87  In deciding to discharge the
officer, the department considered previous discipline against her more than one year prior to the incident. 88  The arbitrator
overturned the discharge in part because *146  considering discipline more than one year prior to the alleged offense violated
the collective bargaining agreement. 89

This case demonstrates that a department's failure to follow established procedures can lead to an overturned discharge. The
arbitrator stated: “I can understand the frustration of the Police Chief and the Administration in this particular matter. At the
same time, the City has the burden of proof in this case and it appears clear that it did not strictly follow the language of
the collective bargaining contract in imposing discipline.” 90  However, cases in which a procedural error is the only factor in
overturning an officer's discharge are rare. Of the ninety-two examined cases, the arbitrator cited procedural error as the only
factor in overturning a discharge in only two (2.2%). While arbitrators consider procedural requirements, when discipline is
overturned they are almost always accompanied by other mitigating factors.

B. Mitigating Factors: When Does an Officer Deserve to be Fired?

In most cases overturning discharges, arbitrators cite mitigating factors favoring reinstatement. 91  In twenty-nine of the forty-
three decisions (67.4%) in which an arbitrator overturned a discharge, the arbitrator cited mitigating factors unrelated to whether
the officer was guilty of the alleged offense. This Section discusses some of the most significant of these mitigating factors.

1. Good Work Record

One of the most important mitigating factors is an officer's prior disciplinary record. Disciplinary records were raised by one or
both parties in nearly every analyzed decision. 92  A positive work history can be helpful to persuade an arbitrator to overturn
an officer's discharge.
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In a 2013 case, for example, an officer was discharged for excessive force when she rammed a fleeing suspect's car, causing
the suspect's death. 93  The arbitrator reinstated the officer, stating “[the officer] *147  has no history of similar lapses and her
overall record does not suggest to me that she is beyond redemption as a law enforcement officer.” 94

In another 2013 case, an officer was fired for repeated on-duty sexual harassment of citizens. 95  The arbitrator reinstated the
officer in light of his twelve years without prior discipline, saying: “[a] second chance is not given to many but in this instance
it is warranted. The City failed to sufficiently take into account the mitigating factors of his commendable and lengthy record
of service ....” 96

Conversely, officers with poor disciplinary histories are less likely to be reinstated under similar circumstances. In a 2013 case
involving the use of excessive force, a police officer was discharged for allegedly slamming an innocent citizen's face against a
wall. 97  The arbitrator upheld the officer's discharge, accepting the department's argument that his previous one-day suspension
for being rude and discourteous to a citizen was indicative of his incompetence. 98

Another 2013 case involved an officer fired for improper sexual contact with former inmates. 99  The arbitrator upheld the
discharge, relying in part on the officer's previous suspension for poor performance and patronizing a prostitute. 100

These cases demonstrate how officers discharged for similar reasons may experience different arbitral outcomes because of
their disciplinary history. Arbitrators are more likely to reinstate officers with clean records prior to the action that prompted
their termination. 101

2. Excessiveness of Discharge as a Punishment

In many cases, arbitrators reinstate police officers because they conclude discharge is too severe a punishment for the alleged
offense. 102  In thirteen of the forty-three decisions (30.2%) overturning discharge, the arbitrator believed discharge too severe
under the circumstances.

The determination that discharge was excessive is obvious in some cases. In a 2014 case, for example, two officers were
discharged *148  for “inciting officers to strike” in violation of an anti-strike clause in the collective bargaining agreement. 103

However, on further investigation the arbitrator discovered that the officers' misconduct had not gone beyond a few discussions
in the department's parking lot. 104  The arbitrator decided that, although some discipline was warranted, discharge was too
severe. 105

Sometimes the determination of excessiveness seems to rely only on the arbitrator's subjective judgment. In one 2013 case,
an officer was discharged for excessive force in subduing an intoxicated suspect by throwing the suspect face first onto
the ground. 106  The arbitrator overturned the discharge, despite finding no procedural faults and concluding that the officer
“patently exceeded the force reasonably necessary to subdue [the suspect].” 107  The only ground on which the arbitrator relied
in reinstating the officer was that he should “be afforded a last chance to demonstrate that he is capable of sustaining a career
in law enforcement.” 108

These cases illustrate how police discharges can be overturned based on an arbitrator's conclusion that such a penalty is excessive
for the alleged offense. It is possible that arbitrators think discharge is a particularly severe consequence for police officers, since
officers with a termination or suspicious resignation in their work history may never find another job in law enforcement. 109

Indeed, in the context of police discipline, arbitrators consider discharge to be the “death penalty.” 110  However, a determination
that discharge was an excessive punishment is almost always made in light of other mitigating factors. 111  Of the forty-three
overturned discharges analyzed for this *149  Note, only two (4.7%) cited the excessiveness of discharge as a penalty for the
alleged misconduct as the only factor supporting reinstatement.
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3. Disparate Treatment

One important mitigating factor consistently argued by police union advocates is that the discharged officer was treated
differently than other officers who committed similar misconduct. 112  Arbitrators consider whether other officers received lesser
discipline under similar circumstances.

In one 2015 case, a police officer was fired after being charged with DUI. 113  The union argued that his termination was unfair
because other officers who had been charged with DUI were not terminated. 114  The arbitrator overturned the discharge, saying
“other officers within [the] County had been charged with DUI over the years and ... typically officers were not discharged
for a first offense DUI.” 115

Although disparate treatment is frequently argued and considered by arbitrators, it rarely succeeds in getting a discharge
overturned. Discharges are likely to result from serious misconduct that has not previously occurred or that was previously
disciplined by discharge. 116  It was cited as a factor in only five of the forty-three decisions (11.6%) analyzed for this Note that
overturned discharge. It is possible that disparate impact is more significant in disciplinary settings that occur more frequently,
but this question is beyond the scope of this Note. 117

4. Acceptance of Responsibility

One factor that may be particularly salient in police discharge cases is the willingness of the officer to admit wrongdoing and
accept *150  personal responsibility. For example, an officer was discharged in a 2013 case for sexually harassing another
officer. 118  The arbitrator concluded that the discharged officer's conduct “was pervasive enough to create a hostile work
environment and did constitute harassment.” 119  The arbitrator nonetheless overturned the discharge in light of the officer's
“willingness to accept blame for his actions.” 120  Of particular importance to the arbitrator was the officer's “general truthfulness
about his culpability.” 121

Conversely, in a 2011 case, an officer was discharged for excessive force after dragging a suspect through the snow and striking
him with his fists over a dozen times. 122  In his testimony, the officer refused to admit to acting inappropriately. 123  The
arbitrator referred to the officer's evasiveness in upholding the discharge, stating, “It may be significant that the Grievant's denial
in his testimony was less than foursquare since he made exceptions for what he characterized as defensive strikes.” 124

However, some arbitrators interpret acceptance of responsibility as an admission of guilt supporting the discharge. In a 2013
case, a police sergeant was discharged for failing adequately to supervise a group of officers who had physically beaten and
abused a suspect in custody. 125  The discharged sergeant had previously received exemplary performance reviews and was
considered “a leader and a multipurpose individual.” 126  The arbitrator upheld the sergeant's discharge despite these mitigating
factors, stating that his “discipline was appropriate for his conduct during the incident and his acceptance of responsibility for
his actions.” 127

These cases illustrate the conundrum police officers face in deciding whether to accept responsibility for their actions. While
admitting to wrongdoing and accepting responsibility can support a police officer's case for reinstatement, it can also be used
by arbitrators to uphold the department's discharge. The decisions nevertheless suggest that it normally is in an officer's best
interest to admit conduct and accept responsibility when under disciplinary investigation.

*151  5. Honesty of the Officer

Generally, discharged police officers are more likely to be reinstated if they can present a credible narrative to the arbitrator. 128

Upholding public trust in the criminal justice system is of paramount importance to arbitrators in the context of police
discipline. 129  Officers who appear evasive or dishonest undermine this trust. 130
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Accordingly, an officer's candor during a disciplinary investigation can be important to arbitrators deciding whether to uphold a
discharge. This is exemplified by a 2013 case in which an officer was discharged for improperly fraternizing with inmates. 131

Throughout the investigation, the officer untruthfully mischaracterized the nature and extent of his relationships with inmates
before eventually admitting to misconduct. 132  The arbitrator upheld the discharge, citing the officer's failure to cooperate in
the investigation:

If the Grievant had been honest when originally queried, immediately admitted his actions, and cited ... a basis
for his actions ... his forthrightness could be construed as a mitigating factor. However, the Grievant did not
immediately disclose his [misconduct], further supporting the ... conclusion that the Grievant was aware that he
had violated the [collective bargaining agreement] and that he lied about his circumstances before eventually
admitting the truth. Given ... that the Grievant was unacceptably less than forthright in disclosing the relationship
when confronted by a direct inquiry from a superior officer investigating a complaint involving the Grievant and
a former inmate, there is no valid basis to overturn the Employer's conclusion that the Grievant failed to fulfill
his duty of honest dealing with the employer. 133

Because the appearance of trustworthiness in police officers is so important to their public responsibilities, including their
testimony in criminal trials, arbitrators also consider whether the offense that led to an officer's discharge involved dishonesty.
Examples include offenses *152  in which an officer misreported working hours and on-duty activities, 134  lied during an
official investigation, 135  and feigned an injury for workers' compensation. 136

As seen in Table 4, thirty-eight of the ninety-two cases studied for this Note involved officers discharged for alleged dishonesty.
Of those thirty-eight, the arbitrator upheld the discharge in twenty-three (60.5%). In twenty-six cases, the arbitrator concluded
that the officer was guilty of dishonesty. The arbitrator upheld the discharge in twenty of the twenty-six decisions (76.9%).

TABLE 4: OFFICER DISHONESTY IN POLICE DISCHARGE ARBITRATION

CATEGORY NUMBER OF CASES PERCENTAGE OF CASES NUMBER GUILTY PERCENT GUILTY

Discharge Upheld 23 60.5% 20 76.9%

Discharge Overturned 15 39.5% 6 23.1%

Alleged Dishonesty 38 - 26 -

These results suggest that the arbitrator's perception of the officer's credibility is one of the strongest factors determining officer
reinstatement. At a glance, the honesty factor in police misconduct arbitration appears to create a system in which an officer
fired for falsifying log reports to go shopping while on duty 137  may be less likely to be reinstated than an officer whose alleged
use of excessive force results in a suspect's death. 138  With this in mind, it is easy to imagine how an observer without access
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to the details of arbitrators' decision-making can conclude that police discipline is deficient. 139  This does not mean, however,
that severity of police misconduct has no impact on arbitrators' decision-making.

*153  C. Factual Context of the Discharge

Arbitrators regularly consider the context of the alleged offense. This includes whether the offense occurred while the officer
was on-duty or off-duty and whether the alleged misconduct involved a civilian's mistreatment.

1. Off-Duty Misconduct

The majority of cases analyzed involved on-duty misconduct. The alleged offense occurred on-duty in sixty-five of the ninety-
two cases (70.7%). Of those sixty-five, the discharge was upheld in thirty-two decisions (49.2%).

The data suggest that officers discharged for off-duty misconduct are less likely to be reinstated. Of the remaining twenty-seven
cases in which the alleged offense occurred while the officer was off-duty, the discharge was upheld in seventeen decisions
(63%). The data are shown below in Table 5.

TABLE 5: OFF-DUTY MISCONDUCT IN POLICE DISCHARGE ARBITRATION

CATEGORY NUMBER OF ON-DUTY

CASES

PERCENTAGE OF ON-

DUTY CASES

NUMBER OF OFF-DUTY

CASES

PERCENTAGE OF OFF-

DUTY CASES

Discharge Upheld 32 49.2% 17 63%

Discharge Overturned 33 50.8% 10 37%

Total Cases 65 - 27 -

Intuitively, this makes sense because police departments are unlikely to be concerned with off-duty conduct unless it is severe
misconduct. Arbitrators upheld discharges for off-duty misconduct for such things as domestic violence 140  and DUIs. 141

2. Involvement of Civilians

The police misconduct cases that receive the most media attention involve mistreatment of citizens. 142  Indeed, the manner
with which police treat civilians is at the very core of the controversy concerning the adequacy of police discipline. 143  Police
officers can be discharged *154  for their abuse of suspects, inmates, or even innocent bystanders. Examples include the use
of excessive force 144  or sexual misconduct against citizens. 145
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Of the ninety-two cases analyzed, thirty-six (39.1%) involved citizen mistreatment. This includes only cases in which citizens
were abused by on-duty officers. It does not include, for example, cases involving off-duty domestic violence.

Of those thirty-six cases, the discharge was upheld in seventeen decisions (47.2%). The arbitrator concluded that the officer was
guilty 146  of the alleged citizen mistreatment in twenty-three of those thirty-six cases. When a conclusion of guilt was made,
the discharge was upheld in sixteen decisions (69.6%). The data are shown below in Table 6.

TABLE 6: MISTREATMENT OF CITIZENS IN POLICE DISCHARGE ARBITRATION CASES

CATEGORY NUMBER OF CASES PERCENT OF CASES NUMBER GUILTY PERCENT GUILTY

Discharge Upheld 17 47.2% 16 69.6%

Discharge Overturned 19 52.8% 7 30.4%

Civilian Mistreatment 36 - 23 -

These findings suggest that a mere allegation of civilian involvement does not itself significantly influence the likelihood of
reinstatement. However, officers found guilty of mistreatment are unlikely to be reinstated.

This observation is not necessarily inconsistent with media reports and critical commentary on police discipline. Cases involving
citizen abuse typically constitute severe misconduct and understandably get the most media attention. However, if the only fact
reported by the media is that many officers accused of severe misconduct are reinstated through arbitration, this may contribute
to the impression that police officers can get away with anything without being fired. This impression may be misleading,
however, if the insufficiency of evidence demonstrating an officer's guilt, as well as factors like the officer's integrity and work
record, are largely ignored by the media.

Even though severe alleged misconduct may not decrease the odds of an officer's reinstatement, it nonetheless has a
demonstrable impact on receipt of back pay.

*155  D. Split Outcomes: Challenging the Myth of the Untouchable Officer

The media typically report police discharge arbitration outcomes as if they are binary proceedings with a clear winner and loser.
The only relevant fact usually reported is that a police officer was reinstated. 147  Reports often fail to explain that arbitration
usually does not exonerate a discharged police officer of wrongdoing. Most reinstated police officers have their punishment
reduced.

In the forty-three decisions that reinstated an officer, the arbitrator awarded full back pay in twenty-one decisions (48.8%). In
the remaining twenty-two decisions (51.2%), the officer was reinstated with only partial or no back pay. 148
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Because arbitration decisions are issued several months, or even years, after a discharge, losing back pay can mean significant
wage loss. The average time between discharge and decision in the cases analyzed was 12.48 months. 149  This means that a
discharged police officer could expect to lose an average of about one year's salary if not awarded back pay.

Arbitrators do not always give precise reasons for not awarding back pay. Of the twenty-two decisions without an award of
back pay, the arbitrator offered a justification for not awarding back pay in nine (40.9%). By far, the most often-cited reason for
not awarding back pay was the seriousness of the offense, cited in eight of nine decisions (88.9%) that provided a reason. 150

While nine cases are only a few, they suggest that even if a police officer is reinstated, the seriousness of misconduct affects
the arbitral remedy. In cases characterized by arbitrators as severe misconduct, the odds of an officer being reinstated with full
back pay and an expunged disciplinary record are diminished. The record of the disciplinary sanction is also likely to prove an
important deterrent to future misconduct in light of the significance in arbitration of poor disciplinary records. 151

*156  Conclusion

Discharged police officers are regularly reinstated by arbitrators despite allegations of excessive force, sexual harassment, and
substance abuse. This contributes to a popular impression that there is no misconduct severe enough to justify firing police
officers. However, police discharge cases are not adjudicated entirely on the basis of the alleged misconduct's severity.

At times, the department is to blame for an officer's reinstatement. Police departments occasionally fail to observe important
procedural steps before firing officers. In other cases, they do not provide sufficient evidence to prove officers were even guilty
of the offense for which they were fired.

But perhaps more importantly, arbitrators care about who the officer is. They care about whether an officer is sufficiently
trustworthy to deserve a second chance. In that sense, perhaps what is more important in the context of police discipline is not
whether an officer is a good cop; rather, what matters is whether that officer has good character.
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66 City of Del Rio, 134 BNA LA 1285.



FACTORS IN POLICE MISCONDUCT ARBITRATION..., 32 ABA J. Lab. &...

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 19

67 Id.

68 Id.

69 Id.

70 Id.

71 See, e.g., Labor Arbitration Decision, No. 148286-AAA, 2013 BNA LA Supp. 148286 (Apr. 24, 2013) (De Treux, Arb.)
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police officers] confronted with the threat of termination.”) (alteration in original).
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84 See, e.g., Labor Arbitration Decision, No. 148178-AAA, 2013 BNA LA Supp. 148178 (Sept. 23, 2013) (Visco, Arb.)
(overturning a young officer's discharge for “immature and vulgar” social media posts because of the department's failure
to “clearly inform [Grievant] of good as well as inappropriate forms of conduct”) (alteration in original).

85 City of San Jose, 129 BNA LA 1313 (2011) (Reeves, Arb.) (overturning discharge for officer's investigative errors and
misquoting of witnesses in sexual assault cases because “the disciplinary action against Grievant [was] time barred”)
(alteration in original).

86 See, e.g., City of Riviera Beach, 131 BNA LA 1057 (2013) (Abrams, Arb.) (overturning discharge after officer's fourth
tardy because collective bargaining agreement allowed five).

87 City of Flint, Grievance: #12.19/T_ F_, 2013 BNA LA Supp. 20130725 (July 25, 2013) (McDonald, Arb.).

88 Id.

89 Id.

90 Id.

91 See, e.g., Labor Arbitration Decision, No. 149300-AAA, 2011 BNA LA Supp. 149300 (Feb. 25, 2011) (Humphries,
Arb.) (citing disparate treatment as a mitigating factor overturning discharge).

92 See, e.g., 2015 AAA LEXIS 215 (May 26, 2015) (Lurie, Arb.) (upholding the discharge of an officer for taking an
unauthorized personal break while on duty because of a disciplinary history, including eight written counselings, nine
written reprimands, and two suspensions over five years); Labor Arbitration Decision, No. 149904-AAA, 2011 BNA
LA Supp. 149904 (Dec. 26, 2011) (Ryan, Arb.) (finding that the grievant's prior suspension reduced the credibility of
his testimony).

93 Lacrosse Cty., Case 225 No. 71108 MA-15092, 2013 WI ERC LEXIS 45 (June 21, 2013) (Emery, Arb.).

94 Id. (alteration in original)

95 Labor Arbitration Decision, No. 149974-AAA, 2013 BNA LA Supp. 149974 (Nov. 7, 2013) (Spring, Arb.).

96 Id. Arbitrators have overturned police discharges based on similar allegations because of exemplary work records. See
Labor Arbitration Decision, No. 148141-AAA, 2013 BNA LA Supp. 148141 (Sept. 9, 2013) (Cochran, Arb.) (“I hope
that this decision serves as a wakeup call to [the officer]. It was evident that he has provided valuable service ... for
many years. He nearly fatally tarnished all those years of service .... He has just barely retained ... his employment as
an officer .... He should not squander this last chance.”) (alteration in original).

97 City of Galveston, 132 BNA LA 1101 (2013) (Jennings, Arb.).
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98 Id.

99 United Gov't of Wyandotte Cty., 131 BNA LA 1209 (2013) (Bonney, Arb.).

100 Id.

101 See Labor Arbitration Decision, No. 149974-AAA, 2013 BNA LA Supp. 149974 (Nov. 7, 2013) (Spring, Arb.).

102 City of Memphis, 133 BNA LA 612 (2014) (Skulina, Arb.).

103 Id.

104 Id.

105 Id. (“[T]here was no effort to recruit officers to participate in a strike. Two officers would not shut down the police
operation.”).

106 Labor Arbitration Decision, No. 148131-AAA, 2013 BNA LA Supp. 148131 (Aug. 2, 2013) (Wolf, Arb.).

107 Id. (alteration in original).

108 Id. (emphasis omitted). The arbitrator cited no basis in the collective bargaining agreement to support the decision.

109 See, e.g., Forced to Resign or Get Fired, INDEED.COM (Sept. 25, 2015), http://www.indeed.com/forum/job/
police-officer/Forced-Resign-get-fired/t514398 (police officer, who resigned while under investigation, struggling
to find work in law enforcement). Contra Paula Parmeley Carter, Fired Cops Have Little Trouble Finding New
Jobs, COPBLOCK.ORG (July 22, 2010), http://www.copblock.org/583/fired-cops-have-little-trouble-finding-new-
jobs/ (anecdotes from other cities have “not deterred other municipalities from hiring disgraced cops”).

110 Lucas Sullivan, 7 of 13 Fired Officers, Firefighters Got Job Back in Arbitration, COLUMBUS DISPATCH (Dec.
9, 2012), http://www.dispatch.com/content/stories/local/2012/12/09/7-of-13-fired-officers-firefighters-got-job-back-in-
arbitration.html.

111 See, e.g., Labor Arbitration Decision, No. 148297-AAA, 2013 BNA LA Supp. 148297 (Apr. 22, 2013) (Humphries,
Arb.) (overturning discharge of an officer fired for congregating at a night club for over an hour while on duty because
the conduct did not reach “the level that mandate[s] a ‘zero tolerance’ ... reaction” in light of the officer's employment
record and other mitigating factors).

112 See, e.g., City of Youngstown, 2011 BNA LA Supp. 119807 (Mar. 10, 2011) (Paolucci, Arb.) (citing disparate treatment
in overturning officer discharge); Labor Arbitration Decision, No. 149300-AAA, 2011 BNA LA Supp. 149300 (Feb.
25, 2011) (Humphries, Arb.) (same).

113 2015 AAA LEXIS 155 (Mar. 27, 2015) (Lowe, Arb.).
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114 Id. at *17.

115 Id. at *32 (alteration in original).

116 See, e.g., Labor Arbitration Decision, No. 148019-AAA, Grievance No. 15-2012, 2013 BNA LA Supp. 148019 (Jan. 3,
2013) (Alutto, Arb.) (discussing the potential impact of other similar cases for a disparate impact argument):

If such assertions were substantiated equity concerns might argue against discharge in this case. However, in the few
instances referred to by the Union during the arbitration hearing it failed to provide sufficient details (such as the setting
of events, prior disciplinary actions for the individual, contributing factors, whether repeat actions were involved, etc.)
to determine levels of comparability.

Id.

117 For an analysis of the impact of “inconsistent or discriminatory meting out of discipline” arbitrators' decision-making,
see COOPER ET AL., supra note 23, at 268-79.

118 Labor Arbitration Decision, No. 148141-AAA, 2013 BNA LA Supp. 148141 (Sept. 9, 2013) (Cochran, Arb.).

119 Id.

120 Id.

121 Id.

122 City of Youngstown, 2011 BNA LA Supp. 119789 (May 10, 2011) (Fullmer, Arb.).

123 Id.

124 Id.

125 City of Bartlesville, 131 BNA LA 1502 (2013) (Williams, Arb.).

126 Id.

127 Id.

128 See, e.g., Labor Arbitration Decision, No. 148719-AAA, 2012 BNA LA Supp. 148719 (Mar. 13, 2012) (De Treux, Arb.)
(quoting an arbitrator in a previous disciplinary proceeding involving the grievant saying that “[g]rievant has lost his
credibility and no longer can continue as an Officer in the police department”); City of Marengo, 131 BNA LA 1729
(2013) (Kravit, Arb.) (reinstating officer that arbitrator found credible).

129 See, e.g., Labor Arbitration Decision, No. 149956-AAA, 2013 BNA LA Supp. 149956 (Nov. 12, 2013) (Langbein,
Arb.) (“Sightings like these discredit the Department. They erode public confidence in the ethical standards expected of
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police officials and the measure of service that will be provided .... The Arbitrator agrees with the County that not even
Grievant's long and good history with the Department can mitigate the seriousness of her acts.”).

130 See, e.g., id.

131 Labor Arbitration Decision, No. 148453-AAA, 2013 BNA LA Supp. 148453 (July 29, 2013) (Brent, Arb.).

132 Id.

133 Id. (alteration in original); see also Labor Arbitration Decision, No. 149904-AAA, 2011 BNA LA Supp. 149904
(Dec. 26, 2011) (Ryan, Arb.) (“The Department cannot be expected to tolerate an officer with repeated episodes of
untruthfulness.”).

134 Labor Arbitration Decision 149956-AAA, 2013 BNA LA Supp. 149956 (Nov. 12, 2013) (Langbein, Arb.) (upholding
officer discharge for shopping during patrol hours).

135 Broward Sheriff's Office, 133 BNA LA 87 (2014) (Zaiger, Arb.) (upholding officer discharge for swearing under oath
that he was the victim of an armed robbery and then recanting his claim during the same interview).

136 Polk Cty, 135 BNA LA 406 (2015) (Landau, Arb.) (upholding officer discharge for exaggerating the severity of an on-
duty injury).

137 Labor Arbitration Decision, No. 149956-AAA, 2013 BNA LA Supp. 149956 (Nov. 12, 2013) (Langbein, Arb.).

138 La Crosse Cty., Case 225 No. 71108 MA-15092, 2013 WI ERC LEXIS 45 (June 21, 2013) (Emery, Arb.) (reinstating
officer due to good work record). See also City of Oakland Police Dep't, 128 BNA LA 1217 (2011) (Gaba, Arb.)
(reinstating officer where department failed to prove a violation of its use of force policy).

139 See supra notes 1-13 and accompanying text.

140 City of Hillsboro, 135 BNA LA 654 (2015) (Lalka, Arb.) (officer discharged for assaulting his wife).

141 Labor Arbitration Decision, No. 148550-AAA, 2013 BNA LA Supp. 148550 (Oct. 22, 2013) (McNeill, Arb.) (officer
discharged for off-duty DUI and lack of cooperation with ensuing investigation).

142 See supra notes 1-13 and accompanying text.

143 See supra notes 4-13 and accompanying text. See generally Douglas B. McKechnie, Don't Daze, Phase, Or Lose Me,
Bro! Fourth Amendment Excessive-Force Claims, Future Nonlethal Weapons, and Why Requiring an Injury Cannot
Withstand a Constitutional or Practical Challenge, 60 U. KAN. L. REV. 139 (2011).

144 City of Tampa, 133 BNA LA 1128 (2013) (Smith, Arb.) (officer discharged for striking a suspect while making an arrest).

145 Labor Arbitration Decision, No. 149974-AAA, 2013 BNA LA Supp. 149974 (Nov. 7, 2013) (Spring, Arb.) (officer
discharged for sexually harassing female citizens).

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0368671674&pubNum=0001527&originatingDoc=Ibfc66d52315611e798dc8b09b4f043e0&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0368671674&pubNum=0001527&originatingDoc=Ibfc66d52315611e798dc8b09b4f043e0&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0368671674&pubNum=0001527&originatingDoc=Ibfc66d52315611e798dc8b09b4f043e0&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
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146 See supra Part III(A)(1)(c).

147 See supra notes 11-12 and accompanying text.

148 A recent study of discharge arbitration outcomes in Minnesota that did not control for occupation found that when
arbitrators reinstated the employee, they were awarded full back pay and benefits 40.4% of the time. See COOPER ET
AL., supra note 23, at 52, 196 tbl.7.3. This suggests that outcomes for police officers do not meaningfully differ from
outcomes in other contexts.

149 There were some outliers. Two cases took thirty months to decide and one only took five.

150 In one case, an arbitrator cited the officer's dishonesty and evasiveness during the disciplinary investigation as a reason
for not awarding back pay. Geauga Park Dist., FMCS 11-03249-6, 2012 BNA LA Supp. 147416 (Jan. 5, 2012) (Goldberg,
Arb.).

151 See supra Part III(B)(1).
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